IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

ADRIAN CHARLES BANKS )
Plaintiff )

)

) Civil Action No. 8:10CV3031-JMC-BHH
V. )

)

) RESPONSE TO
THE STATE OF SOUTH CAROLINA ) MOTION TO DISMISS
Defendant )

)

)

)

The defendant’s Motion to Dismiss moves for dismissal of the Complaint pursuant to
FRCP rules 12(b)(1) and (6), and pursuant to the sovereign immunity doctrine of the 11"
amendment of the United States Constitution.

The Civil Rights Act of 1866 and the Civil Rights Act of 1871 are incorporated into the
United States Code as 42 U.S. Code 21 §§1981 and 1983, respectively. These provisions of
federal law, which enforce the provisions of the 13" and 14" amendments to the United States
Constitution, grant to the Court subject matter jurisdiction to adjudicate cases concerning
deprivation of civil rights under color of State law. The Complaint shows that the operation of
South Carolina Code of Laws, Title 40, Chapter 59, Article 1, that relate to “residential specialty
contractor” have unconstitutionally infringed upon plaintiff’s ability to contract his labor. One of
the primary objectives of the Civil Rights Act of 1866 was to prevent this. On the floor of the
House of Representatives, on March 2, 1866, Mr. Thayer said:

“Sir, this bill is just the sequel to, and the proper completion of, that measure of national
redress which opened the dungeon doors of four million human beings. Without this, in my

judgement, that great act of justice will be paralyzed and made useless. With this it will have
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practical effect, life, vigor, and enforcement. It has been the fashion of gentlemen holding a
certain set of opinions in this House to characterize that great measure as a revolutionary
measure.

Sir, it was a revolutionary measure. It was one of the greatest, one of the most humane,
one of the most beneficial revolutions which ever characterized the history of a free State; but it
was a revolution which, though initiated by the conflict of arms and rendered necessary as a
measure of war against the public enemy, was accomplished within and under the provisions of
the Constitution of the United States. It was a revolution for the relief of human nature, a
revolution which gave life, liberty, and hope to millions whose condition until then appeared to
be one of hopeless despair. It was a revolution of which no freeman need be shamed, of which
every man who assisted in it will, I am sure, in the future be proud, and which will illumine with
great glory the history of this country.

The bill which now engages the attention of this House has for its object to carry out and
guaranty the reality of that great measure. It is to give to it practical effect and force. It is to
prevent that great measure from remaining a dead letter upon the constitutional page of this
country. It is to carry to its legitimate and just result the great humane revolution to which I have
referred. The events of the last four years, the convulsions through which this country has passed,
the fortunes of war, the progress of ideas, the triumph of republican liberty, have changed this
large class of people who dwell within the confines of the United States from a condition of
slavery to that of freedom. The practical question now to be decided is whether they shall be in
fact freemen. It is whether they shall have the benefit of this great charter of liberty given to them
by the American people.

Sir, if it is competent for the new-formed Legislatures of the rebel States to enact laws
which oppress this large class of people who are dependent for protection upon the United States
Government, to retain them in a state of real servitude; if it is practicable for these Legislatures to
pass laws and enforce laws which reduce this class of people to the condition of bondmen; laws
which prevent the enjoyment of the fundamental rights of citizenship; laws which declare, for
example, that they shall not have the privilege of purchasing a home for themselves and their
families; laws which impair their ability to make contracts for labor in such manner as virtually
to deprive them of the power of making such contracts, and which then declare them vagrants
because they have no homes and because they have no employment; I say, if it is competent for
these Legislatures to pass and enforce such laws, then I demand to know, of what practical value
is the amendment abolishing slavery in the United States?...

For one, sir, I thought when I voted for the amendment to abolish slavery that I was
aiding to give real freedom to the men who had so long been groaning in bondage. I did not
suppose that I was offering them a mere paper guarantee....

Sir, what kind of freedom is that which is given by the amendment of the Constitution, if
it is confined simply to the exemption of freedmen from sale and barter? Do you give freedom to
a man when you allow him to be deprived of those great natural rights to which every man is
entitled by nature? I ask the Democratic members of this House, what kind of freedom is that by
which the man placed in a state of freedom is subject to the tyranny of laws which deprive him of
rights which the humblest citizen in every State in Christendom enjoys? What kind of freedom is
that under which a man may be deprived of the right of going at his own volition from one place



to another; may be deprived of the ability to make a contract; may be deprived of the ability to
sell or convey real or personal estate; may be deprived of the liberty to engage in the ordinary
pursuits of civilized life; may be deprived of the right to be a party or a witness in a court of
Justice, or may be subjected to pains and penalties which are not inflicted upon other citizens?”
(Congressional Globe, 39™ Congress, 1°* Sess., pp. 1151-52)

The Civil Rights Act of 1866 and the Civil Rights Act of 1871 will, as long as the oath to
support the United States Constitution is taken as a condition to hold office, stand as solemn
reminders to those in power at all levels of government that there are limits to the powers that
can be exercised over the people who are simply trying to earn a living by honest labor. These
two laws may be aptly described as the pillars of free labor to all working people.

The assertion that plaintiff has failed to state a claim upon which relief can be granted
because the State of South Carolina is immune from suit under the 11" amendment of the United
States Constitution fails when state laws come into conflict with the 13" and 14" amendments.
The Supreme Court, in the case of Ex Parte State of Virginia, 100 U.S. 339 (1879), stated:

“The provisions of the Constitution that relate to this subject are found in the Thirteenth
and Fourteenth Amendments. The Thirteenth ordains that ‘neither slavery nor involuntary
servitude, except as punishment for crime, whereof the party shall have been duly convicted,
shall exist within the United States, or any place subject to their jurisdiction,” and it declares that
Congress shall have power to enforce the article by appropriate legislation. This has been
followed by the Fourteenth Amendment, which ordains that “all persons born or naturalized in
the United States, and subject to the jurisdiction thereof, are citizens of the United States, and of
the State wherein they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law, nor deny to any person the equal
protection of the laws.' This amendment also declares that 'the Congress shall have power to
enforce by appropriate legislation the provisions of this article.’

“One great purpose of these amendments was to raise the colored race from that condition
of inferiority and servitude in which most of them had previously stood, into perfect equality of
civil rights with all other persons within the jurisdiction of the States. They were intended to take
away all possibility of oppression by law because of race or color. They were intended to be,
what they really are, limitations of the power of the States and enlargements of the power of
Congress. They are to some extent declaratory of rights, and though in form prohibitions, they
imply immunities, such as may be protected by congressional legislation. We had occasion in the
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